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ADVERTISEMENT. 


VARIETY of motives have induced me 
to reſume a ſubject, upon which I have re- 
peatedly been a candidate for the public atten- 
tion. The queſtion is not only ſtill open, but 
it is alſo on the point of being agitated once 
more in the Councils of the Nation. Its im- 
portance ſeems to riſe with the diſcuſſion. Con- 
nected at firſt in appearance with only a ſmall 
portion of the Juriſprudence of this Country, 
it has in its progreſs, like an expanding cloud, 
overſpread the hemiſphere, and involved the 
whole extent of our Judicial concerns. Inſtead 
of being confined to the mere ſubject of 
Libels, it now comprizes the adminiſtration. 
of all Law, civil as well as criminal. For if 
once the right of the Jury to diſpenſe the law 
in the criminal caſe of a Libel, be eſtabliſhed 
on the ground chiefly relied on for that purpoſe, 
namely, their power over 4 general iſſue, it will 
be impoſſible to refuſe the application of the 
ſame principle to a caſe of ejectment, of dif. 
ſeifin, or of warranty. A matter of ſuch con- 
ſequence cannot, ſurely, when once agitated, 
rc much diſcuſſed. On ſuch a ſubje& I de- 
| A 2 precate 
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precate a haſty or inconſiderate concluſion; and 


I feel myſelf intitled to challenge the attention 
of all perſons who mean well, and who would 


decide impartially. 


Tux manner in which I purſue the inquiry 
will, I truſt, appear not only candid in itſelf, 
but alſo peculiarly favourable to an uſeful inveſ- 
tigation. A Right Honourable Gentleman has ex- 
patiated largely and ſucceſsfully on the ſubject ; 
and every one will, I preſume, be ready to admit, 
that from ſuch a ſpeaker it is fair to expect 


the beſt poſlible ſelection, the moſt judicious 
arrangement, and the moſt forcible diſplay, of 


all the topics that could be urged on his ſide of 
the queſtion; while the circumſtance of that 
Gentleman not being a profeſſional man . (which 
.could not he at all diſadvantageous, an account 
'of the univerſality of his talents), would give 
additional effect to bis reaſonings on ſuch, an 
occaſion, or at leaſt procure them a more cor- 
dial and general reception. - There cannot, 
therefore, be a more ſatisfactory mode of ena- 
bling the Public to judge on which ſide truth 
and reaſon are to be found, than by taking 
iſſue on a ſtatement which was made and ſup- 
ported with ſuch advantage; and by examin- 
jag the weight and the e of arguments 

which 


( wt ) 
which it may preſ! umed left nothing to be added, 
and nothing to be enforced, 


Ir is highly incumbent upon thoſe who take 
an active part upon a queſtion of this nature, 
to bear in mind, how deeply the welfare of a 
State is implicated with the maintenance and pre- 
ſervation of reſpect to the Judicial authority. 
That ſuch reſpect is due, in a moſt unbounded 
extent, tothe Judicature of this Country, I boaſt 
with emotions of admiration and of gratitude. 
The attention which I have been led to pay to 
the queſtion reſpecting Libels, has had the plea- 
ſing effect of confirming the exalted opinion 
1 before entertained, both of the wiſdom of our 
Jyſtem of Juriſprudence, and of the purity and in- 
tegrity with which it is adminiſtered. At all 
events, without a ſcrutiny the moſt patient and 
the moſt candid, no perſon is entitled to adopt, 
and ſtill leſs to impart, unfavourable impreſſions 
either of the principles or the practice of our 
forenſic proceedings. A popular repreſentation 
and trial by Jury are, indeed, the pillars of a 
free State—but a reſpe&ful ſubmiſſion to the 
authority of the Laws, is the corner-ſtone of 
Society itſelf ; and nothing can tend ſo directly 
to weaken the ſocial hands, as an endeavour to 
Fithdraw the public confidence from the, ad- 
+ miniſtration 
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miniftration of Juſtice, and to expoſe its Tribu · 


nals to diſtruſt and odium. 


Ix one important reſpect the queſtion before us 
3s peculiarly entitled to a ſedate as well as a pro- 


found inveſtigation. It is of a popular nature, 
and has excited an almoſt unexampled degree 


of warmth-and animation. In ſuch a caſe the 


coolnefs and deliberation of the Legiſlature 
ſhould undoubtedly be proportioned to the zeal 
which attends the diſcuſſion abroad. Paſſion 
leads to a precipitancy of decifion, which is. 
naturally and almoſt neceſſarily productive of 
error; and zeal is too generally accompanied 
witha difinclination to liften toarguments, how- 
ever forcible,” which oppoſe the favourite ſyſtem. 
It is a fa& truly to be lamented, that upon a 
matter of - this high importance great numbers 
ſuffer themſelves to be led captive by clamour 
and -prejudice, and ſeem reſolved that their 
feelings ſhall perform the office of reaſon, and 

decide in its ſtead. | 


T ꝝx truth is, that a noble and generous attach · 


ment to the Freedom of the Preſs and to Trial by 


Jury, induces the mind to hear with indigna- 
tion that encroachments are attempted upon 
thoſe valuable rights, and to believe that a 


charge of that nature could not be hazarded 
without 


1 


without foundation. When ſuch ineſtimable 
privileges are declared to be in danger, it is 
difficult to command the attention neceſſary for 
inquiry, particularly where the ſubject is in any 
degree of an abſtruſe nature. Every thing is then 
taken for granted; the feelings are rouſed; the 
paſſions take the alarm; the emotions of an 
honeſt though miſguided rage become irre- 
ſiſtible; the flame ſpreads from breaſt to breaſt; 
and it even becomes a ſure road to popular fa- 
vour, to join in the cry or to lead the attack. 
At length, by haſty, violent, and injudicious 
meaſures, the evil which at firſt exiſted only in 
imagination, is produced in reality. 


Too credulous Britons! expoſed by your 
amiable ſuſceptibility to be the ſport of every 
one who ſounds a falſe alarm, attend to the dic- 
rates of that reaſon with which you are eminently 
endowed, and judge for yourſelves. You poſſeſs 
the ſum of political freedom and of ſocial hap- 
pineſs. Tou are in the fullenjoyment of Rights, 
to purchaſe which your anceſtors thought no 
price too high. Ruſh not blindly into ſchemes of 
ſpeculative improvement; remember that ex- 
perience is the only ſafe teſt of the wiſdom of 
plans which involve a counTRY's WELFARE, 
and that this teſt, thank Heaven ! is decidedly 
jn your favour. Theory, however fair, and 


however 


+ 
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however ſpecious, is in ſuch caſes an ignis fatuus 


which leads toward deſtruction. Above all, 


beware how you meddle with the MALIN, SPRINGS 


of your Conſtitution, which muſt have remained 
{ound and unimpaired, or you would not con- 


tinue ſtill to enjoy, with ſuchſecurity and in ſuch 
perfection, the invaluable bleſſings of a free peo- 
ple. A ſingle moment of raſh experiment or 
of mad reform might diſorder the whole ma- 
chine, and deprive you at once of advantages 
which have been the flow and gradual produc- 
tion of ages. Conſidering how much you have 
to loſe, and how little (if any thing) to attain, 
your firſt duty is Caution, and your greateſt 
danger Innovation. Happy People! while it 
yet remains for other nations to aſcertain and to 
eſtabliſh the Rights of Social Man, you have 
only to preſerve and to enjoy them: A lot 
unrivalled either in ancient or modern times! 


4 O fortunates niamium ſua fi bona narint 1” 


A 
SECOND LETTER 
TO THE 
Right Hon. CHARLES JAMES FOX, Efq. 


SIR, 

YETI I ME lane ve bene of eli; 

you on the ſubje& which I mean now to reſume; 
the octaſian did not allow me to do much more than to 
point out the real principles of thoſe forms of proceeding 
upon proſecutidns for Libel, which, as it appeared to me, 
you had eſſentially miſcpnceived and to examine the ge- 
neral nature and tendency of the plan propoſed by you to 
the cenlideration of the Legiſlature. 


. I 4wTEND now to follow you more cloſely through the 
moſt important and ftriking parts of that argument, which 
you .urged with ſuch effect before an attentive and a 
crouded Houſe; and to meet fairly the principal topics 
then advanced by you, as well againft the ſyſtem you at- 
tacked, as in ſupport of that you propoſed to eſtabliſh : | 

and though you thought proper to overlook ſome very ma- 
terial points which cannot be unnoticed in a fair and full 
diſcuſſion, I wiſh to promote the conſideration of the ſubjeRt 
ann 2 
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©" Consctovs that my object is not to diſguiſe but to exd 
plore the truth, not to obtain a victory but to aid, if poſ- 
ſible, the triumph of reaſon,. I engage with confidence in 
the otherwiſe unequal conteſt. And ſurely it is no bad 
criterion of the goodneſs of a cauſe; if it can be ſupported 
even upon the adverſary's grounds, and ſucceſsfull y de- 
fended againſt all the objections which ingenuity itſelf, in 
its higheſt degree of perfection, and .perhaps too in its 

_ greateſt degree of exertion, could urge againſt it. 


I am aware that the mode of combating an oral argu- 
ment by a written reply (the only mode within my reach) 
may appear in ſome reſpects exceptionabje. But when it 
is conſidered that your ſentiments were delivered in ſo 
public a manner upon a ſubje& which had excited univer- 
fal expectation that they made ſuch a lively and inſtan- 
taneous impreſſion—that they have been collated with ſuch 
care, and communicated by ſo many channels—and (tho* 
but little diſcuſſed indeed) that they were made the founda- 
tion of ſo public a meaſure as the paſſing of a Bill by a 
Legiſlative Aſſembly when theſe conſiderations are taken 
into the account, it will not, I truſt, appear improper thus 
to encounter arguments which, though delivered ore tenus 
and conveyed by fugitive ſounds, were ſeized in tran/itu, 
and have fince acquired a form as determinate and as per 
manent as ame hes (At Rn 


n and conlitency of the long-eſtabliſhed: 
practice of the Courts upon proſecutions for Libel, depend- 
materially upon the nature of the iſſue, which in,thoſe- 
caſes appears upon the record. If that iſſue be general, 
compriſing the whole caſe of lay and fac, then undoubt-, 


edly the Judges are wrong in telling a Jucy,, that the ver- 
dia 


of 'd | 4 
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"i can decide only upon the fact. of the caſe; and that as 
the law (which is open upon the face of the record) cannot 
regularly come in queſtion in that flage of the buſineſs, it 
would be irrelevant to flate it to the Fury. Then alfo 
the whole courſe of proceedings, to the arreſt of judg- 
ment and the writ of error, is wrong, as being founded 
upon an erroneous principle. But if, on the other hand, 
this iſſue relate only to the facts, then are the cuſtomary 
direQions of the Judge, and the ——_ prooeetings, 
ee regular and conſiſtent. 


Ir was therefore to have been expected that you would 
in the firſt inſtance have conſidered this primary and 
fundamental queſtion. But, without ſeeming to be aware 
that any ſuch queſtion exiſted; you eagerly take it for 
granted that the iſſue is general; and then, with great tri- 
umph, you ridicule the abſurdity of ſuppoſing that the 
verdi ct muſt be ſpecial. A ſafe and eaſy mode; this, of 
combating ſyſtems, by aſſuming, without inquiry, the re- 
verſe of the principles on which thoſe ſyſtems are founded, 
and by which alone they can be defended, | 


IT is true, that the iſſue joined upon 2 charge of libel 
appears in the ſame form, and is expreſſed in the ſame 
terms, as are uſed to denote general iſſues in other caſes : 
and hence ariſes a preſumption” that it has the ſame effect; 
a preſumption of which you availed yourſelf with more 
dexterity than candour.” But- unleſs relative terms have 
- invariably the ſame preciſe effect, in whatever connection 
they are applied (a poſition you will ſcarcely contend for), 
the particular extent of the iſſue upon NOT GUILTY in a 
caſe of Libel, cannot be concluſively inferred from its 
£*neral extent upon other occaſions, but muſt be aſcer- 
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extricd by viewing it in its — — 
293 


Tux iſſue is founded upon the' plea ef the defendant, 
| whichy being an anfwer to the charge, muſt derive its forcs 
an application out of the charge itſelf. Now the form in 

which the charge is made, upon an indiftment or an in- 
formation for a Libel, is almoſt appropriate to that ſpe- 
cies of criminat profecution. In other cafes the charge is 
emavoidably brought in the abſtract, and therefore the plea 
may be abſtract alſo. But in Libel a very different mode 
prevails; a mode not founded in precedent or arbitrary nile, 
but growing ſpontaneouſly out of the peculiar nature of 
hs Gi dat Boing, in the firſt inſtance, all 
che facts to be proved in fupport of the accuſation. There- 
fore the charge is brought in the detail; and it is obvious 
that, being ſo alledged, it cannot, in the nature of things, 
teceive ananſwer in the abſtract. For it is one of the plain- 
eſt principles of common ſenſe, that a charge muſt be met 
in the form in which it is advaneed ; otherwiſe, inſtead of 
being anſwered; it is only evaded OF courſe, as the 
plea does but negative what is alledged, viz. the exiſtence 
of the facts that are put upon the record; in whatever 
terms that negative is expreſſed, its extent depends nat 
merely upon che form it aſſumes, but alſo upon the con- 
nofticn. in which: it appears 


95 Tuner principles are oats wed 
But they apply fo plainly and fo pointedly to the ſubjett 
in queſtion, that if it were to devolve upon you (or indeed 
upon any individual of difcernment) to fit as Judge uporr 
4 trial for Libel, you muſt, without any reference to 
-dofrines or to cafes, adopt this mode of reaſoning im 

your 
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your charge to the Jury. For I preſume, that in ſuch a 
ſituation you would think it incumbent upon you to ex- 
amine carefully the record, in order to aſcertain the effect 
of the plea and the iſſue. And finding upon ſuch inſpec- 
tion that the record contains a diſtin and ſpecific ſtate- 
ment of the facts, leaving the law open to reſult from thoſe 
facts when proved, you could not fail to tell the Jury, that, 
according to the nature of the proceedings, it had been in the 
option of the defendant either to deny the fadts, or to diſpute 
the legal confirufijon put thereon . that it was impoſſible far 
him to have done both by one plea, becauſe the lat and the 
felt being charged diftinfy, they muft of courſe be ding 
enftered :—that the plea of noT GUILTY related to the 
OO e Kr Jury upon the evidence of 
witneſſes, who could only be ſworn and examined in proof of 
fats :—that the legal confiruttion could not be inveſtigated at 
the ſame time, or upon the ſame iſſue as the facit, an account 
of the ſeparation of theſe two ſubjetts upon the record: 
and that the proper opportunity for the defendant to diſ- | 
pute the conftruftion of law, was either before trial upon 
demurrer, or after 4 verdift of guilty, in arreſt of judge 
ment. Perhaps you might add, that although your private 
inclination was to make Furies the Judges of law as well at 

of fadt in all criminal caſes, it was not then in your. prwer 

10 point ont the law as 4 matter for their conſideration, withe 
out rendering the record nugatory, and involving the whole 
froceedings in confuſion, contradiction, and abſurdity : that 
therefore it would be to ng. purpoſe to tell the Fury your: 
opinion whether the publication contained, in paint of law, 

a Libel; that the rules of order and propriety require a 
cloſe and fingle attention to the points immediattl in queſtion, 
unn matter; and that. 


* 
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therefcre, upen the whole, yau ſhould be obliged to _ _ 
obſervations_to the facts of the caſe, 


Upon ſuch principles would you, Sir, and every Judge 
who unites integrity and diſcernment, conſtruct the charge 

tothe Jury, upon the trial of an information or an indictment 
| for a Libel; and that, not for the fake of conformity to 
| precedent or eſtabliſhed rules, but becauſe the defendant” 
by his plea had it only in his power to put the facts of the 
caſe in iſſue, and the trial could not extend beyond the 
matter contained in the iſſue. No legal knowledge, no 
profeſional experience would be neceſſary to point this out 

to the Judge. An attentive peruſal of the record would 
be amply ſufficient : with a competent knowledge of lan- 
guage, and an acquaintance with the grammatical effect 
of. wards, it would be impoſſible to err, Indeed the whole 
matter is ſo ſimple as to be referable to the difference be- 
tween charging the defendant generally with publiſhing 
4 Libel, andcharging him with publiſhing the Libel ſtated 
on the record. In the former caſe one general queſtion 
only can ariſe in the firſt inſtance, I hetber a Libel has. 
beer publiſhed by the defendant ?' This queſtion will of 
courſe, in the inveſtigation, ſeparate into two ſubordinate 
queſtions” contained in it, viz. hat has the deſendant 
publiſhed ? und, Whether that "is a Libel ? But in the latter 
caſe theſe two queſtions immediately | occur; and they 
cannot be anſwered ano flatu {for ſuch anſwer would 
be vague and indeterminate}, but they muſt bs replied to 
and inveſtigated diſtinctly. The form of a charge of Libel 
may be cpmpared to that uſed in a ſpecial action on the 
caſe, where the plaintiff complains of ſome injury he has. 
n ö „ unlawful act or a 
: culpable 


% 


(7. 
culpable omiſſion on the part of the defendant. . Here 
the whole caſe is detailed in the declaration, and the defen- 
dant muſt either deny the facts, or by demurrer dif- 
pute their illegality. But he cannot do both by one plea. 
The caſe is alſo analogous to many which daily occur in 
common life. If an Hiſtorian or a Traveller were charged 
generally with having narrated a falſ- } ſuch charge 
is. only capable of a general anſwer, which would put 
the accuſer upon ſpecifying the particular narration 
alluded. to, and upon controverting its truth, But if 
the charge had, in the firſt inſtance, recited the whole 
ſtory which is alledged to be falſe; as if the hiſtorian 
or traveller had been accuſed (according to the form 
uſed in proſecutions for a Libel) of having publiſhed 
the following falſebood, or a groſs falſehood of the fol- 
lowing tenor, „ that the inhabitants of the Sandwich 
« Iſlands are Cannibals”=— the perſonaccuſed, reſiſting the 
charge, muſt either deny the fact of having made ſuch ag 
aſſertion, or he muſt diſpute its being falſe. It would be 
inaccurate, and indeed impoſſible, to unite both theſe 
modes of repelling the. charge in. one general anſwer 
thereto. And if the anſwer be couched in general terms, 
as for inſtance, © Not, Guilty of the Charge,” ſuch 
anſwer, amounting ſimply to a negative, muſt be taken to 
deny only the fact of having publiſhed what is charged; 
for if the party had really ſo publiſhed, and could 
eſtabliſh the truth of the publication, his anſwer would 
not be a general negative, but a ſpecial confirmation of 
the truth of. what was aſſerted, or in other words a denial 
of its being falſe to ſay, that the inhabitants of the Sand. 
wich Ifands arg Cannibals, which is tantamount to a de- 
B 4 murrer 
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murret in law, ee eee 


tion of Tin or Fa, 


| Ir way be proper in this place to obſerye, that while 
you leave untouched the principle, that the iſſue in a caſe of 
Libel is iſſue of fact, in a ſubſequent part of your 
ſpeech you diſpute the conſequence that neceffarily flows 
from that principle, namely, that the werdif? muff be con- 
Auered in the nature of a ſpecial verdift, This doctrine 
you aſcribe to Lord Mansfield, who has really no other 
title thereto than that of deducing it as an obyipus corol- 
laty from principles previouſly gſtabliſhed or demonſtrated. = 
But permit me to fay, that you err moſt eſſentially in your 
conſtruction of this doctrine, when you ſtate as a materia] | 
difference betweenſucha ſpecial verdi in acaſe of Libel and 
other ſpecial verdicts, that in the former caſe judgment muſt 
follow unleſs a motion be made to arreſt it,” The truth 
is, that although no ſuch motion be made, judgment can. 
not be pronounced unleſs in point of law a crime be ftated 
on the record. The Judges muſt ſee a crime gharged, ta 
juſtify them in pronouncing judgment : for nothing but 
fats being found by the vetdjR, the Court muſt be con- 
vineed that thoſe facts amount ta the crime ſpecified, or ih 
other words that they are properly denominated a Libeh, 
otherwiſe they would pronounce judgment upon. the fav?r, 
and not upon the crime. The Judges: are in this caſe 
Counſel. for the defendant ; and notwithſtanding that he 
_ ſhould neglect to moye in arreſt of judgment, yet if ng 
gtime be ſtated on the record, the whole proceedings are but 
as waſte paper when it gevolves upon the Court to pro- 
nounce judgment. Here we have one of the many jnſtan. 
ers of groſs miſrepreſentation to which the doctrines of 
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fo) 
the Courts haye been expoſed during the diſcuſſion of this 
ſubje@. 


| I au really aſhamed to have beſtowed ſo much attention 
upon a matter that is in itſelf ſo ſimple. But when great 
pains and ingenuity are employed in perplifting and dif. 
zuiſing what would otherwiſe be plain and obvious, it is 
attended with ſome difficulty to diſpel the miſt, and reſtore 
to the ſubject its original ſimplicity. I truſt, however, 
that I have eftabliſhed on ineontroyertible grounds, that 
the defendant's plea of . Not Guilty” to a charge of 
Libel contains only a denial of the facts that are alledged 
in the proceedings. And if fo, you were ſurely much too 
raſh and precipitate when you took it for granted, that 
this plea involyed a general iſſue in Libel as well as in Mur. 
der. This error (which ſhes in a ſtriking manner how 
dangerous it is to ſet out wrong) has led you into no leſs | 
an abſurdity than that of propoſing a Bill declaratory 
of the right of Juries to give a general verdict on 4 
general iffue in a caſe where no general iſſye can exiſt, 
The right to giye a general verdict on à general iſſue was 
never diſputed ; but the Bill in queſtion, when it merely 
declared that right as applying to the caſe of Libels, neg- 
leted to make the neceſſary proviſions for its being exer- 
ciſed, For as it pfeſcribed no alteration in the eſtabliſhed 
forms of indictments or informations for Libels, it is to 
de preſumed that thoſe forms were to remain as before; 
in which caſe the omnipotence of Parliament could 
not, upon ſuch proceedings, haye united the Jaw and the 
fact in the ſame iſſue; which muſt be done beſore the 
Jury can give a general verdict upon both, To do this, 
it would be neceſſary to cauſe the regord to be conſtrufted 
| | in 


( wY 

in ſuch a manner as to charge generally the crime, and not 
ſpecially the facts that conſtitute the crime. The only 
effect of ſuch a regulation would indeed be, to give to Juries 
an opportunity of being Judges of the law, For nothing 
can be added to an excluſive juriſdiction over the fact, but 
the cognizange of the law; and though your Bill was 
* deficient in providing means to attain its end, yet its prin» 
ciple undoubtedly was, to inveſt Juries with the deciſion 
of the law in caſes of Libel ; otherwiſe it was as deſultory 
in its object as. inoperative in its proviſions, Such a 
principle, however, you did not think proper to avow 
conceiving, I preſume (and very juſtly), that an expreſs 
fubſtitution of Jurymen in the place of Judges to decide 
the law, would have been too glaring an abſurdity to re- 
ceivea legiſtative ſanction. It was neceſlary, therefore, to 
purfue in a covert and indirect manner an object which 
would not hear to be explicitly and openly declared. Hence 
the imperfeRtions a and deficiencies of the Bill in queſtion ; 
and indeed it is natural enough that plans which are 
founded upon ſuppreſſion and concealment, ſhould be 
me, mutilated, and inadequate. Ceaſe, Sir, to purſue 
reformation by ſuch oblique and ambiguous means; ſeruti -· 
nize with your acute penetration, and ayow. with your 
native manlineſs, the real aim, the true nature, and the full 

extent of whatever you propoſe or recommend. The 
noble charaReriſtics of your nature forbid you to ſmuggle, 
under a diſguiſed. appearance, meaſures that do not bear 
the ſtamp of reaſon and expedience. Remember, that it 
is only by dark and indirect attempts that the grand and 
valuable fabrick of the Britiſh Conſtitution (to which I 
am: confident your attachment is inviolable) can be in- 
* in any reſpect. While its foes attack it by a direct 
| oppoſition, 


(( 


pppoſition, and with an honeſtly avowed enmity, it will 
but gather ſtrength from ſuch attacks; its merits will 
ſhine forth with increaſed effulgence, and an invincible 
phalanx of numberleſs adherents will be united in its 
defence. But if either its pretended or its miſtaken 
friends ſhould, under a ſhow of improvement, be per- 
mitted to introduce raſh and random innovations (the 
effects of which it is impoſſible to calculate), and thereby 
to ſubſtitute wild experiment for ſucceſsful experience, 
then, indeed, may the admirable machine become totally 
disjointed, and at length fall muna to Peers, 


8 however, the object of your Bill to be 
attained hy the adequate regulations of a clear, explicit, 
and efficient law; ſuppoſing the iſſue to be really con- 
verted into a general iſſue of law and fact by a competent 
alteration in the form of the proceedings; what conſe- 
quences would reſult from ſuch a meaſure? In the firſt 
place, defendants would be deprived of many advantages 
which they enjoy under the preſent mode of proceeding ; 
for as the law need not then be open upon the record, 
it would be ſufficient to charge the offence in 2 general 
manner, and without a full enumeration of the facts. 
Nothing more would be neceſſary than merely to inform 
the defendant, that he is charged with having publiſhed a 
Libel ; pointing out, by a general reference or deſcription, 
the particular publication which is meant to be relied on 
in proof of his guilt. No ſtatement of the libellous 
matter, no ſelection of the paſſages upon which the charge 
is meant to attach, would then be neceſſary; neither the 


words nor the tenor of the Libel would appear on the 


record; ayerments and innuendos would be entirely ſuper- 
fluous; 
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fnous; my, though the whole criminality of a publication 
might'confiſt in a particulat intent or tendency, it would 
be irrelevant and nugatory to ſtate ſuch intent or tendency 
vpou the indictment or information. For as both fact and 
kw would be inveſtigated upon the trial, it would be 
enough if fills were then proved, ſufficient to juſtify the 
charge of libel, without their being previouſly 
n Of court, till the trial, the defendant 
could not know in what particular ſhape the caſe on the 
part of the proſecution would appear, and he would theres 
fore haye the leſs opportunity of preparing for his defence. 
If the caſe ſhould furniſh grounds of defence upon the 
rw, he could not take advantage thereof by demurrer, 
for demurrer can only lie as to what appears on the record, 
pon the trial. And if he is unſucceſsful in that tage, = 
Joſes alſo his arreſt of judgment, and his writ of error, ex- 

re The Dean 
of St. Aſaph, if he had been convicted upon a charge fa 
conſtructed, could not have obtained relief upon arreſt 
of judgment; neither would he have had the previous 
advantage, which was in his power, thoygh he did not 
chuſe to make uſe of it, I mean, of ſtopping the proſecu- 
tion i mine by demyrrer. For the very fame objeRtion 
which he took in arreſt of judgment would have been 
equally good upon demutrer, and would have faved him 
all the trouble, pee and A of the ſubſequent 


8 the principle of your Bill, if carried into et. 
ſect, would thus deprive: defendants of many fair advan- 
ſages which they now enjoy, das they ought to ene 

joy; 
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of; it would, ſecondly, put them in poſſeſſion of adan- 


tages in other reſpects that might prove unfavourable to 
the courſe of juſtice» For by referring the law wo the 
Jury, it would give defendants charged with public Li- 
bels an opportunity of adding to the offence of publiſhing 


* feditious matter, by re- echoing/ confirming, and defend- 


ing their virulent and noxious principles before a Jury, 
and thereby giving thoſe principles more ſolemnity, and 
perhaps a greater currency, than the preſs alone could 
have afforded, But of this inconvenience I treated mora 
particularly in my former Letter *. | 


| HavinG expatiated fo fully (as indeed its importanco 
required) upon your fundamental and leading error reſpect - 
ing the nature of the iſſue ariſing upon a proſecution fon 
Libel, I ſhall proceed to notice the principal topics. ax 
which you infifted, in a manner equally erroneous, in the 
ſubſequent parts of your diſcourſe. 


Tue firft I ſhall mention implies a charge as unjuſt as 
it is ſevere upon the conduct of the Courts. For, not 
content with endeavouring to inveſt Juries with the cog- 
nizance of the law, you repreſent the Judges as having 
uſurped the cognizance of facts. This I coneeive to be 
the refult of your declaration, That, © accorditig to what 
& you take to be the ſtate of the law as it now ſtands, the 
& tendency and the conſequences are inferences of law.” 
In the eye of reaſon nothing can be more decidedly a 
queſtion of fact than the tendency or the conſequences 
of a tranſaQtion of whatever nature: an 


% Larrza K page 37. 
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truly, a Jury is as capable of drawing an inference of one 
fact from another, as of filling up innuendoes. Thus (in 
the caſe put by you), © to determine that ſuch a Libel was 
intended to excite the French agaitiſt Great Britain, 
© would be merely to infer one fact from other facts, upon 
* which a man could gather light from his own mind, but 
« with reſpect to which he cotild gather no light from all 
4 the law books in tlie world.” Now; Sir, the ſtate of 
the law, in this reſpect, and the principles of the courts 
coincide preciſely with the reaſon of the thing, and with 
your own doctrine upon the ſubject: for, according there- 
to, the tendency, the conſequences, the inference of one 
fact from another, are always conſidered as mere queſtions 
of fact, and as ſuch; whenever they ariſe, are referred to 
the Jury. Thus, in the caſe of Luxford (to which I am 


as ready as you can be to allude) the intent to excite the 


French againſt Great Britain was plainly and expreſsly 
averred, as I have already ſnewn *; and a Jury would have 
determined whether ſuch averments were true and war- 
ranted by ſubſiſting facts, if the defendant had choſen ſuch 
yeference. This intent was to be aſcertained from the ob- 


vious tendency of the publication, conſidered together 
with a variety of other circumſtances or facts ſtated upon 
the record : Here then the inference of one fact from other 
facts, andthe reſult of that inference, were completely re- 
ferred to the Jury; and in no caſe has the Court claimed 
or exerciſed a right to determine a matter of fact, whether 


it was in itſelf an original and ſubſtantial fact, or an infe - 


rence from other facts. In the caſe of a Libel, their 
whole claim is to determine, whether the facts, proved 
conſeſſed; amount to a Libel, And this is as 
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them *. 


Yov proceed afterwards to aſſert mote particularly, that 
it is the opinion of the Court of King's Bench, that the 
Jury are only to find the publication and the innuendoes, 
arid that the queſtion of intention is afterwards completely left 
to the Court. - It might have been expected of you to have 


brought ſome citation in ſupport of this aſſertion; but 


that was impoſſible. If you had looked into the authori- 
ties, you muſt have found them quite the other way. In 
the King and Shipley upon motion in arreſt of judgment, 
Mr. Juſtice BULLER ſaid, © The Court cannot underſtand 
« any thing that is not in expreſs words, except there be 
& an averment of ſuch a meaning.“ And in that caſe 
judgment was arreſted, not becauſe the Court were of 
opinion that the publication was not libellous, but becauſe 
averments were wanting in the record, charging -that it 
was intended to apply to the preſent King and his govern» 
ment: for the criminality depended upon ſuch applica- 
tion; which not appearing in expreſs terms in the Libel 
itſelf, it ſhould have been diſtinctly averred. If that had 
been done, the Jury would have determined whether that 
averment was true. But no ſuch averment being made, 
though the Libel was fully recited, the Court, in confor- 
tnity to their ſettled rules of proceeding, would net take 
upon themſelves to judge of the intention of the publiſher, 
or of the application of the work, which they conſidered 


as queſtions of fat, but arreſted the judgment becauſe the 


record had not referred thoſe points to the Jury. You will 


* See my © Conſiderations on the reſpeRive RicaTs of Jupag and 
2 &."” p. 48. 24 Eden. 


obſerve 
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cblerve here; that in a caſe where the legal authority of 
the Court had been fo much diſcuſſed (and, as I think, in- 
vidiouſly diſputed), the Judges ſhewed themſelves the firm 
' protectors of the rights of the Jury, and cautiouſly re- 
frained from infringing upon thoſe rights, 


So in the caſe of the King and Woodfall; Lord Mans- 
field obſerved, that © Where an act, in itfelf indifferent, if 
done with a particular intents becomes criminal, there 
< the intent muſt be proved and found,” A moſt clear 
and energetic way of expreſſing that the queſtion of in- 
tention is intirely within the province of the Jurys 


So alfo in the caſe of the King and Horne, the then 
Chief Juſtice of the Common Pleas, as the organ of all 
the Judges, laid down moſt explicitly the fame doctrine 
in the Houſe of Lords, when he ſaid, & As to the matter 
* to be charged, whatever circymſtances are neceſſary to 
« conſtitute the crime imputed; muſt be ſet outs and all 


* beyond are furpluſage, 


« Tyr the caſe of a Lidely it may happen that a writing 
* may be {s expreſſed; and in och clear and vpanbiguous 
« words, as it may amount of itſelf to a Libel, In ſuch a 
« caſe the Court wants no circumſtances to make it clearer 
than it is of itfelf; and therefore all foreign eircum- 
| © ſtances introduced upon the record would be only mats 
< tex of ſupererogation. But if the terms of the writing 
« are general, or ironical, or ſpoken by way of altulion os 
reference, although every man who reads ſuch a write 
« ing may put the fame conſtruction upon it, it is by un- 


W 
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tc and it being a matter of crime, and the party liable to be 
« puniſhed for it, there wants ſomething more. It ought 
cc to receive a judicial ſenſe, whether the application is juſt ; 
« and the fact, or the nature of the fact, on which that de- 
<« pends, is to be determined by a Jury. But a Jury can- 
« not take cognizance of it, unleſs it appears upon the re- 
« cord; which it cannot do without an averment.“ 

I this caſe the queſtion upon arreſt of judgment, and 
afterwards upon the writ of error, was, Whether the Libel 
was ſufficiently charged by averments to relate 10 his Ma- 
Jefly's government and the employment of his troops ? And 
the judgment of the King's Bench was affirmed in conſe- 
quence of the unanimous opinion of the Judges, that the 
record was ſufficient in the above reſpect. 


HavinG mentioned the caſe of the King and Horne, 
I cannot paſs over your alluſion thereto for the purpoſe 
of charging a noble Earl with inconſiſtency, and with a 
departure from his own principles, in his ſumming up to 
the Jury at Guildhall upon that occaſion. I cannot but 
conſider you as unfortunate in advancing ſuch a charge 
againſt a Judge, whoſe conſiſtency throughout a long 
courſe of elaborate and unexampled ſervices, .in a legal 
office of the firſt rank and importance, was too ſtriking 
and exemplary tohave been attained, even by his great and 
marvellous abilities, without the aid of that invariable rec- 
titude of heart, which I will venture to ſay was his greateſt 
ornament; nor did the inſtance you adduce furniſh any 
exception to that general conſiſtency which formed a part 
of his character. In ſupport of your charge you obſerve, 
that he recognized upon that occaſion the arguments of 
h C your 


* 
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your learned friend, by ſubmitting both law and fact to 
the Jury. If he did that, he was indeed inconſiſtent : whe - 
ther he did ſo or not, is therefore the queſtion be- 
' tween us. Now, What was the fact, and what was the 
law of the caſe ? The Information charged, that the 


defendant, & being diſaffected to our Sovereign Lord the 


King, and to his adminiſtration of the government of 
this kingdom, &c. &c. did wickedly, &c. print and 
publiſh, and cauſe and procure to be printed and pub- 
liſhed a certain falſe, wicked, malicious, and ſeditious 
Libel of fand concerning his ſaid Majeſty's government 
and the employment of his troops, according to the tenor 
and effect following; then follows verbatim the recital of 
the Libel, which conſiſted of an advertiſement propoſing a a 
ſubſcripti6n for © the relief of the widows, orphans, and 
c aged parents of our beloved American fellow- ſubjects who, 
« faithful to the character of Engliſhmen, and preferring 
<< death to ſlavery, were, for that reaſon only, inhumanly 
* murdered by the King's (meaning his ſaid Majeſty's) 
cc troops, at or near Lexington and Concord.” The queſtion 
of falt therefore was, Whether the defendant had written 
and publiſhed the Libel ſtated on the record of and con- 
cerning his Majefly's government and the employment of 
his troops? The publication was admitted by the de- 
fendant at the trial; and as it was not (and indeed could not 
be) diſputed, that the act ſtated therein to be an inhuman 
murder committed by the king's troops, was done by them 
in the regular exerciſe of their military duty, and in obedi- 
ence to thoſe commands which they were bound, as 
troops, implicitly and mechanically to obey, it followed 
of courſe that the publication was an arraignment of his 
Majeſty's government and of the employment of his troops. 

| Theſe. 
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"Theſe being the facts charged, the queſtion of law was 
ſimply, Whether the publication ſtated on the record was 
a Libel ?. and unleſs his Lordſhip ſubmitted this queſtion 
to the Jury, he was not inconſiſtent with himſelf; his 
| conſtant principle being, that ſuch a queſtion was not for 
the Jury but the Court. If he had done this, it would. 
have been an unneceſſary and an unaccountable, a weak 
and 2 wilful departure from his principles, in a caſe 
where the only difficulty was not to adhere cloſely 
to them. The charge of inconſiſtency is therefore prims 
facie improbable in the extreme. And according to the 
only authority extant of what paſled at the trial, vis. 
* his own report, when the matter came before the Court 
on arreſt of judgment, he ſaid, „It is moſt certain that 
ce at the trial the information was conſidered to be for 
« words written of and concerning the King's govern- 
ce ment and the employment of his troops; that is, the 
“ employment of the troops by government.” And after- 
wards, in ſpeaking of a witneſs called by the defendant to 
prove an affidavit, his Lordſhip goes on, I told-the de- 
c fendant he (the witneſs) could not be called to prove 
e the contents; but if he only meant to prove there was 
tc ſuch an affidavit publiſhed, and by that to explain the 
« ſubjeft-matter to which the Libel related, it might be 
« read. If it was the employment of the troops under 
< proper authority, THAT came within the charge of the 
Information; had it been'a lawleſs fray, it would not; 
and ſo I believe I ſaid at the trial. It might have been 
<« a Libel of the individuals, but it would not have been 
« this Libel; a Libel of the King's troops employed by 


* See Cowp. Rep. p. 672, 
» 3 n 
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& him.” Hence it appears, that he conſidered the only 
queſtion at the trial to have been concerning the application 
of the Libel tothe King's troops employed by his authority 
and from the whole ſtrain of what he ſaid upon the ſame 
occaſion, he evidently conſidered the Jury as having found 
no more than the fact of the publication as charged, and 
the ſubjet to which it applied; which could not have 
been the caſe if he had referred to them the queſtion of 
law. And though it is impoſſible to admit the authenti- 
City of a random note taken at ui prius by the Lord 
knows who, and brought to light long afterwards only to 
ſerve a particular purpoſe ; yet, according to the autho- 
rity of that deſcription, cited by yourſelf in the courſe of 
your ſpeech, and for. the authenticity of which you would 
not vouch, it plainly appears, that the gi of the inquiry 
pointed out by his Lordſhip to the attention of the Jury 
was ſubſtantially the ſame as above ſtated; and that it 
reſpected only the ſubject to which the Libel applied. 
According to this modern report, you ſtate his Lordſhip to 
have addreſſed the Jury as follows: © You will judge 
ec whether it conveys a harmleſs and innocent propoſition . 

« for the good and welfare of this kingdom, the ſupport of 
« the legiſlative government and the King's authority ac- 
& cording to law? (which is no more than ſaying that a 
propoſition of that nature is harmleſs and innocent.) © or, 
« Whether it is not denying the government and legiſla- 
cc tive authority of England, and juſtifying the Americans ?” 
(And why is the Jury to conſider which of theſe two 
deſcriptions anſwered to the Libel ? That appears next.) 
« And if it was intended to convey that meaning,” 
(viz. denying the government and legiſlative autho- 
* ,zity of England, and juſtifying the Americans) © there 
* can 
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& can be little doubt whether that is an arraignment of 
ce the government of the troops employed, or not. But 
« that” (viz. whether it is ſo or no) “is a matter for 
« your judgment. You will judge of the meaning of it— 
« you will judge of the ſulject to which it applied—and 
« if it is a criminal arraignment of theſe troops,” (that is, 
if it is ſuch an arraignment as I have explained) &“ you 
« will find your verdict one ay; but if you are of opinion 
cc that the conteſt is to reduce innocent ſubjects to ſlavery, 
« and that they were all murdered, why then you may 
« form a different concluſion as to the meaning and ap- 
« plication of this paper.” Now, in this laſt ſentence, 
though it is not very likely to be perfectly correct, as his 
Lordſhip would hardly adviſe the Jury to determine by 
their verdict upon the lawfulneſs of the American war, nor 
indeed raiſe a queſtion upon that ſubject, yet to the laſt he 
only points out for their conſideration the meaning and ap- 
plication of the paper. Therefore, without cavilling about 
particular words, nothing is more clear than that the whole 
ſcope of his Lordſhip's addreſs, even as you ſtate it, was to 
direct the Jury to determine, whether the Libel was writ- 
ten © of and concerning the King's government,” which 
was the material fact charged in the Information ; it is im- 
poſſible to make ſenſe of his ſumming up in any other way; 
ang I preſume his Lordſhip is at. leaſt intitled to the ſup- 
poſition that he ſpoke ſenſe: — but as the laſt ſentence is 
here reported, it does not contain ſenſe ; for the meaning 
and application of the paper would equally relate to the 
employment of the troops by authority, whether the con- 
teſt was lawful. or not on the part of England ; but in no 
ſhape does he ſuggeſt for the conſideration of the Jury, 
whether or no the writing was a Libel; a queſtion which 
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the Jury could not have diſpoſed of, becauſe after their 
verdict of «guilty” it remained open upon the record. And 


it is deſerving of notice, that although this point of law 


might have been diſcuſſed before the Court of King's 
Bench upon arreſt of judgment, and before the Houſe of 
Lords upon the writ of error; yet on neither of thoſe oc- 
caſions did the defendant, with all his acuteneſs, ſee any 
pretext to bring it forward. He endeavoured to overturn 
the judgment upon mere technical grounds of form, but 
did not attempt to urge that a man had a right to reſiſt 
and to outrage the government of his country, by charg- 
ing it with the worſt of crimes, and by endeavouring to 
excite or encourage diſaffection, diſloyalty, and rebellion. 
If ſuch a right were recognized by law, ſociety, like © a 

« Houſe divided againſt itſelf,” muſt fall—and no govern- 
ment, however good, could anſwer the purpoſe for which 

all governments are inſtituted, or poſſeſs vigour enough 
for the protection of the whole. And yet you wiſh it to 


be believed that the noble Judge had referred ſuch a right 


to the deciſion of the Jury. It is poſſible that a defence 
of that nature might have been urged, ad captandum, upon 
the trial; in which caſe I dare ſay the Judge thought it his 
duty to do away the impreffion that might be thereby pro- 
duced. And that eircumſtance poſſibly gave riſe to the 
idea that his Lordſhip went into the legal inquiry, while 
he meant ſolely to ſtr:p the real queſtion of ſuch irrelevant 
conſiderations. | 


I raver it now appears, that your charge of incon- 
ſiſteney againſt the noble Earl is entirely unſupported even 
by thoſe flight and flimſy materials on which you endea- 
voured to eſtabliſh it; and it is perhaps no bad evidence 
of his perfe& conſiſtency, that among the various authen- 
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tic documents of his ſentiments and principles, publiſhed 
at various times by faithful and accurate reporters, you 
cannot find any variance or contradiction, but are obliged 
to reſort to the moſt looſe, deſultory, and unauthentic 
kind of evidence, a haſty, manuſcript, unfathered, niſi privs 
note; which, upon a fair examination, not only fails to 
ſupport, but even deſtroys the charge. 


In like manner are you deficient in pointing out any 
inconſiſtency between the various legal authorities extant 
upon the ſubject, though you do not heſitate boldly to 
affirm, that they are at variance among themſelves. But 
though a great number of reporters, hitherto unimpeached, 
have detailed from time to time the doctrines, the princi- 
ples, and the reaſonings of the ſucceſſive luminaries of the 
law, you are not able, even with ſuch aſſiſtance, to diſ- 
cover any inſtances of variance or contradiction. Indeed it 
muſt appear ſtriking to every one who looks into thoſe 
judicial hiſtories, how clear, conſiſtent, and uninterrupted 
the current of authority has been to the preſent day: of 
which nothing can furniſh a ſtronger proof than the de- 
claration of your learned friend, the eloquent ſeconder of 
your Motion, that if he were called to the Bench in the 


Court where, he practiſes, he muſt govern his conduct by 
the ſame rules which his predeceſſors had fo uniformly ob- 


ſerved. In the caſe of the King and Horne, in the Houſe 
of Lords, we have the unanimous fentiments, not merely 
of the King's Bench, but of all the Judges. I fear, Sir, 


that in ſuppoſing a variance in authorities, you have con- 


founded thoſe efforts of ingenuity and eloquence which 
profeſſional duty has occaſionally called forth in favour of 


one fide of a queſtion, with what is properly called legal 
| C 4 Authority; 
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authority; which can only flow from a ſituation of entire 
and unbiaſſed impartiality. 


As little ground is there for your obſervation that thoſe 

authorities claſh with reaſon, as for ſaying that they are 
at variance among themſelves. Whether they do ſo or not, 
I conſider as the grand point between us. If authorities 
in a caſe of this nature are not ſupported by reaſon, they 
ought to be overthrown—not indeed by perſons in the ſame 
ſituation with thoſe who have hitherto, by adopting, con- 
firmed and ſtrengthened: thoſe authorities; for that would 
produce contention, confuſion, and uncertainty, — nor by 
vague, obſcure, and indirect parliamentary declarations ; 
but (as I have faid before) by the clear and expreſs pro- 
viſions of efficient law. I hope, however, it may be 
permitted me to obſerve, that I firſt took up this ſubje& 
ſolely upon the ground of reaſon*, being conſcious that 
it could not be fairly and uſefully inveſtigated in any other 
way. Accordingly, my aim was to ſpeak to men's minds, 
to appeal to their judgements, and as much as poſſible to 
relieve their conſideration from the fetters of rule and 
precedent. I therefore alluded to deciſions as ſeldom and 
as ſlightly as poffible, and have now made ſuch a reference 
only to ſhew, that your charge of inconſiſtency is un- 
founded. And I am happy that I have purſued the diſ- 
cuſſion in ſuch a manner, as I am thereby both enabled 
and entitled to obſerve, that this is a caſe where reaſon i is 
antecedent to authority, and affords it a folid, and, I doubt 
not, a permanent foundation, 


Bur to do you juſtice, your ſentiments are not deſtitute 
of the aid of authority; and you are even able to. refer tg 
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the founder of that ſyſtem which you adopt. For you 
quote John Lilburne (of decent memory) as the firſt 
perſori « who ſtated the opinion, that upon a general iſſue, 
« both law and fact were within the province of the 
« Jury,” This truly reſpeRable quotation not only marks 
the origin, but the extent of your doctrine. For though 


in theſe days of ſuperior refinement, you profeſs yourſelf 
a little diſguſted © at the coarſeneſs of the words and the 


« homelineſs of the phraſes“ of this your oracle, you 
nevertheleſs avow, that he expreſſed himſelf * truly and 
« properly in principle.” Of courſe, with only the trifling 
difference of phraſeology John Lilburne expreſſed your 
ſentiments when he ſaid, that the Judges were mere 
« cyphers, and their duty was only to regiſter the 
« verdict. I beg leave, Sir, to ſubſcribe to the reply of 
Judge Jermyn exactly in the ſame degree as you do to 
the above aſſertion of Lilburne, by rejecting the coarſe 
and homely dition while I recognize its principle as true 
and proper, viz, that * it is a damnable and blaſphemous 
« hereſy to call the Judges cyphersz” which tranſlated 
into chaſter language might be thus expreſſed ; & that it 
« is a groſs libel upon the Conſtitution to degrade and 
“ vilify the judicial office by aſſerting, that the. perſons 
4 placed in that high and important ſtation are mers 
« cyphers, and that their duty is ſolely to regiſter the Sa 
4 of a Jury,” 


THE hackneyed objection to the application of the 
word © Guilty” by a Jury, without direct and full en- 
. quiry into the legal guilt of the defendant (an objection 
that favours merely of a verbal criticiſm), is enforced by 
you with conſiderable energy. Mr. Bearcroft, in the 
Caſe of the Dean of St. Aſaph, furniſhed the true ſolution 

of 
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ef this difficulty by ſaying, that in this cafe “ Guilty 

* means guilty F the publication contains a libel.” It 
is not abſolute and concluſive, but conditional guilt that 
zz ſo expreſſed. The defendant has been charged with 
particular facts alledged to amount in law to a ſpecific 
offence. He has not choſen to diſpute ſuch legal con- 
ſtruction, but has only denied the facts. Before the Jury 
can pronounce a verdict of Guilty, they muſt be convinced 
dy evidence that the facts charged are true, or, which is 


the fame thing, that the plea is falſe. In that ſtags of the 
buſinefs, therefore, the record muſt be taken to contain a 


Hbel; for the defendant himſelf, by not denying, has tacitly 
admitted that it does ſo. But your argument ſeems ta 
ſuppoſe, that the record contains nothing but a mere ſtate- 
ment of facts, without adding the conſtruction of law; 
in which caſe the term Guilty would certainly be inapplica- 
ble. The defendant has only to thank himſelf if the 
verdict of Guilty is pronounced without a full and direct 
enquiry into his legal guilt, for he might have diſputed 
the concluſion of law by demurrer. It would be futile 
to ſay, that he choſe by his plea of * Not Guilty” to 
refer both law and fact to the Jury. A man cannot in 
ſociety chuſe his own Judges, but muſt ſubmit to ſuch as 
are regularly allotted him, according to fuch forms, and 
ſuch apportionment of juriſdiction, as the Conſtitution has 
preſcribed. It ſhould alſo be remembered, that the verdict 
of Guilty is only an anſwer to the defendant's plea of Nee 

Guilty; a plea that is perfectly correct, though it apply 
only to the facts; for if the facts charged are not true, the 
aunt is certainly Vet Guilty upon that charge, although 
2 crime in Jaw be ſtated upon the record. If therefore 
the facts are not proved, the truth of the plea is eſtab- 
kiſhed, and the verdict re-echoes the plea i in the ſame words 
« Not 


( 27 ) 

a Not Guilty.” If, on the other hand, the facts charged 
are proved by ſufficient evidence, it follows that the plea 

is falſe; and the verdi adopts with great propriety the 
reverſe of the plea, and ſays Guilty, but ſubject to the 
implied condition abovementioned. For to ſhew that the 
verdict does not even contain a deciſion of the law, nay, 
what is more, that it could not contain ſuch decifion, the 


whole matter of law may afterwards be brought forward 
by arreſt of judgment; and if the defendant be diſſatisfied 
with the ſolemn opinion of the Court of King's Bench, 
he may canvaſs that opinion upon a writ of error in the 
Houſe of Lords, 


AT length, however, with great exultation, you 
announce an argument which. is to be © perfectly con- 
« cluſive upon the ſubject, and the ſtrength of which is 
<« univerſally acknowledged by almoſt every Judge, by Lord 
« Raymond, Mr, Juſtice Lee, Lord Mansfield, and 
« Mr, Juſtice Buller, viz. that it is in the pover of the 
« Jury to find Net Guilty ;”* meaning thereby, I preſume, 
that the Jury have the power to go contrary to the direction 
of the Judge in matters of law. But how the above 
learned Judges have recognized the ſtrength of this argu- 
ment, I am at a Joſs to diſcover; for while they have 
acknowledged the power you aſcribe to the Jury, 
they have uniformly denied the right to exerciſe it 
upon the legal part of the caſe. You indeed admit, 
that power and right are not convertible terms; but 
unleſs power implies right, there is nothing in your 
argument. But you ſay, that « if a power is veſted 
in any perſon, it is meant to be exerciſed ;” and you 
conceive, © that a power is veſted in the Jury to judge of 
law and fact as often as they are united.” This obſer- 
vation, though inapplicable to the caſe of Libels, where law 
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and fact, inſtead of being united, are kept diſtinct, yet 
as applied to other caſes does not partake of that accuracy 


with which you are at all times able to expreſs yourſelf. 
Powers are either direct or incidental. In the firſt caſe 


only, can they be properly ſaid to be vgſſed. But it is not 
poſſible in human affairs to beſtow the preciſe degree of 
power that is meant to be exerciſed, and no more, 


Hence powers that are incidental. Thus while an able 
Miniſter has the power to conſult and purſue the welfare 
of his country, he can alſo indulge his wiſhes for perſo- 


nal aggrandizement. S0 a Senator has the power of 


fcrificing public conſiderations to the ſelfiſh ſchemes of 
a party, or to the ſtill more ſelfiſh purſuit of popularity. 
In like manner, while a Juryman has it in his power to 
give his verdi& according to the dictates of truth, and 
the weight of evidence, he may alſo gratify his caprices, 
his partialities, and reſentments. But who ever thought 
of inferring the right from the exiſtence of ſuch powers? 
And yet the right of a Jury to decide the law has no 


| better foundation, You argue, © that if the Conſtitution 


E meant that the Jury ſhould exerciſe their judgement only 
« upon the facts, nothingelſe would have been entruſted to 
* them.“ This i is exactly the caſe as to Libels, wherenothing 


can regularly come before the Jury but queſtions of fact. 


In other criminal caſes, both law and fact do neceſſarily 
ariſe upon the trial, becaufe of the general. iſſue ; for 
without the aid of a trial the fats cannot be known with 
ſufficient certainty and preciſion to furniſh a full and 
exact ſtatement of them upon the record . The power 


of the Jury, therefore, to take cognizance of the law, 


in thoſe caſes, is merely incidental, and does not afford 


* This point I har: diſcuſſed more fully in my ** Conſiderations," p. 23. 
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any ground to infer, that the Conſtitution meant to give 
them ſuch a juriſdiction. If that were the caſe, I ſhould 
be glad to know how the Judge found his way to the 
bench, and what he has to do there? If the province 
ol the Jury extend both to law and fact, what function 
is left for him? And without a function he is indeed © a 
mere cypher, and might be better employed anywhere 
elſe. It would be eaſy to furniſh a preſiding efficer to 
take care that the regular forms ſhould be obſerved, with- 
out waſting the time and degrading the dignity of a 
ſage of the law, by putting him in a ſituation for which 
the Cryer of the Court might be equally qualified, 


IT is chiefly bythe medium of trials by Jury that the peo- 
ple become acquainted with the judicial office. But what 
opinion will they entertain thereof, if they ſee it without a 
function? What reſpect can they have for the authority 
which adminiſters, or for that which enaQs, the laws; 
or, indeed, for the laws themſelves, if they ſee thoſe laws 
in their execution referred to ſo very vague a criterion 
as the crude legal notions of a Jury? In what eſtimation 
ſhould we hold the noble ſcience of phyſic, if we drew our 
notions of its excellence and its utility from the unlearned 
empirical praCtitioner, who, deſtitute of all ſcientific 
principles, is nothing but a purveyor for the worms, 
and who, diſpoſing both of the malady and the patient, 
conceals his errors under the general verdict of . Mortality. 


Ir cannot eſcape obſervation, that while you ſo ſtrenu- 
ouſly contend for the right of Juries to judge of law as 
well as fact, you do not even ſuggeſt that they are 
poſſeſſed of qualifications for the exerciſe of ſuch a right. 
It might have been expected of you to point out by what 
magic Jurymen, when taken from the farms, the ſhops, 
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or the counting-houſes, where they have paſſed their lives, 
are in an inſtant to become ſound lawyers, and pre- 
pared for every point which may happen to come before 
them. Unleſs you ſupport by competence the right you aſcribe 
to them, you give it no ſolid foundation. To pretend that 
the Jury are to decide the law with the aid of the Judge's 
advice, does by no means obviate the difficulty ; for it is ad- 
_ mitted, nay maintained, by ſuch a conſtruction, that the Jury 
are entitled to refuſe attention to the advice ſo given. If they 
are ſuperior to the Judge in legal knowledge, it is a farce 
for him to adviſe them ; they do not want ſuch affiſtance ; 
but if inferior (and particularly if altogether deficient, 
which is the real caſe), can there be a greater abſurdity 
than to contend for their right to reject his advice? Where 
the learned adviſe and the unlearned decide upon queſtions 
of ſcience, there needs no Ghoſt to inform us what fort 
of deciſions we ſhall have. Indeed the ſpirit of the Con- 
ſtitution groans to hear itſelf libelled by the imputation of 
fuch glaring and ſenſeleſs inconſiſtencies; and it declares, 
that unacquainted with ſuch language as © the advice of a 
« Fudge to the Fury” in m̃atters of law, it has impoſed as 
a duty upon the Judge, inhis charge to give directions upon 
the legal part of the iſſue; and as a duty upon the Jury, 
to receive ſuch directions as deciſive upon the law, unleſs, 
for any b * think proper to return a ſpecial ver- 
You are alſo deficient in pointing out any ground of 
public expedience or utility to ſupport or recommend this 
pretended right. Give me leave to ſupply the omiſſion by 
ſuggeſting one effect it is calculated to produce, which 
will 
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will have great weight with perſons of a certaindeſcription 
That the deciſion of the law ſhould be. in the breaſt of 
the Jury, is very deſirable to thoſe 200 have braten the 
law, by affording them a better opportunity of eſcaping its - 
penalties, than they could hope for in any other way. 
It is true, on the other hand, the innocent would not 
have equal cauſe for exultation. Both their intereſt and 
their honour require, that their caſes ſhould be inveſtigated 
in the moſt regular, full, and comprehenſive manner poſ- 
ſible, A man who has really offended the law would 
chuſe for his Judges thoſe who are but little acquainted 
with legal ſubjects. But the good and conſcientious citizen 
who has the misfortune (which all men are expoſed to) 
of being unjuſtly accuſed, would wiſh to ſubmit the 
legality of that conduct which has been proved before his 


peers, to the judgment of thoſe who have the beſt legal 
information. 


Tuus while you are weaving a web to intangle inno- 
cence and to ſcreen guilt, you endeavour to deſtroy a 
ſyſtem which is beſt calculated to exhibit the guilty and the 
innocent in their 3 forms. 


Tux argument which infers the right of the Jury to 
take cognizance of the law from their power to do ſo, is 
alſo bad, becauſe it would, if admitted, prove too much: 
For though you confine it to criminal caſes, it applies 
equally to a great variety of general iſſues in civil caſes, 
where you and your friends allow the whole legal juriſdiction 
to be in the Judge. For inſtance, if upon the trial of the 
iſſue upon * Not Guilty” in an action of treſpaſs, or iti 
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ant ejeiment; after a deep diſcuſſion of ſome of the moſt 

ubſtruſe points of legal learning, the Judge were to de- 
clare that the law is clearly for the plaintiff, the Jury would 
have exactly the ſame power as in a caſe of murder to 
- find a verdi& contrary to his directions in point of law z 
and you might contend with equal propriety in both caſes, 
that if the Jury were not-intended by the Conſtitution to 
exerciſe that power, they would not have been entruſted 
with it. In ſhort, if your principle were to prevail, it 
would have the effect of invalidating all law, both eivil 
and criminal, that can be Pg into diſcuſſion * a 
* 


Bur ſo inſufficient did you find the inference from power 
to right, that upon another occaſion (when your Bill was 
before a Committee of the Houſe) you were obliged to re- 
fort to a ſuppoſed difficulty, in ſome caſes, of . diſt:nguiſh< 
ing between law and fact, as a reaſon for ſubmitting the 
whole caſe to the Jury; nay, you even imagined, that 
4 beſides the naked facts, and the abſtract law as applied 
4 to thoſe facts, there was ſomething between them, which 

« you called the application of the law to the facts; and 
« alſo, that there was ſometimes a queſtion mixed of law 
& and fact, which ought to go to the Jury.“ It is truly 
to be lamented, that a matter fo clear and ſimple in itſelf, 
and at the fame time of ſuch high importance as the 
diſtinction between law and fact, and the correſponding | 
diſtinction between the functions which relate to both, as 
ſubjects of judicial enquiry, ſhould be perplexed by the 
ſubtle ingenuity of ſome perſons, and the confuſion of 
ideas natural to others. Inſtcad of there being any diffi- 
4 culty 
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duty in diſtinguiſhing berween law and fact, the difficulty 
lies in confounding them · No two ſubjects are in their 
nature more diſtinct. The perſon that cannot diſtinguiſh 
between the rule and the action, muſt poſſeſs a debility of 
mind that defies all remedy. . Nay, though the law and. 
the fac be blended together in a general abſtraB} charge, 
2s murder, burglary; &c. the inveſtigation of the charge 
neceſſarily decompoſes them, and reſtores their original 
and natural diſtinction. They lie in quite different routes, 
they cannot be purſued by the ſame mode of inquiry; nay, 
they cannot be inveſtigated at the ſame time: the facts 
call for primary attention: till they have been brought 
out by evidence, no queſtion of lau can ariſe (there 
being 228 for the law to attach upon) ; they 
guide to the law ; they alone can furnifh a clue to that 
particular rule or principle which is wanted, and which 
the generality of the charge had left undiſtinguilhed in 
the whole extenſion of that claſs of law to which the 


charge diem | 


Wurn the faQts of the caſe are eſtabliſhed by proper 
eviderice, the next and the only remaining inquiry is, 
What conſtruction does the law put upon thoſe facts? 
There is no middle or intermediate queſtion, The law 
upon other caſes is nothing to the purpoſe, excepting for 
the purpoſe of analogy. It is the law relating to the caſe 
in queſtion that is to be diſcovered. How is this to be 
done? It cati'be done only by a mind already furniſhed 
with legal knowledge, and able with nice diſcernment to 
extradt from its copious ſtores that principle or rule 
which applies to the caſe in queſtion, as diftinguiſhed' 
from all other caſes. Nu whit 6 Gr Vera agptages 
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prims facie, open to various conſtructions, when it re- 
quires an exerciſe of the judgement to reſolve what is the 
actual reſult in point of fact. As this is the provinte of 
the Jury, it is incumbent upon the Judge to notice the 
various conſtructions that may thus ariſe, and to ſtate the 
law that is applicable to each; leaving it to the Jury to 
decide which, as appears to them, is the true conſtrue- 
tion. For inſtance, in a charge of Murder, if the evi- 
dence prove a cafe of provocation, the Judge may tell the 
Jury, that if they find the defendant killed the deceaſed 
without any other provocation than groſs and abuſive 
language, the law implies malice, and that fuch a caſe 
would be murder: That if the deceaſed: gave the provo- 
cation of a blow, the law makes a liberal allowance for 
the exceſſes of palion, when excited by perſonal violence, 
and denominates. a homicide under ſuch 
Manſlaughter ; but even here, if the Jury ſhould be of 
opinion, that the defendant gave the mortal wound not 
| under the immediate influence of paſtion, thus excited, 
but after fuch an interval of time from the receipt of the 
blow that his paſſion had time to ſubſide, then he would 
in che eye of the law be Guiky of Murder: That, how- 
ever, it is for chem to determine, which of the above 
caſes is the reſult or ſum total of the evidence in point 
of fat; he the (Judge) having only explained and 
applied the rule of law relating to each of thoſe cafes, 
After ſuch a charge, it only remains for the, Jury to con- 
aer what concluſion is wanted by the fats. They 

have 


{®? . 

Have no judgment to exerciſe as to the law. They have 
no application to make of the law to the facts ; this has 
been already done by the Judge. They have only to re- 
member what he declares to be the law in that caſe of fact, 
which they find eſtabliſhed by the evidence. If they 
apply the law themſelves, it muſt be according to a different 
rule than that which he has laid down ; and being different, 
there is a moral certainty that it will be wrong. (This 
right to ert is, however, the very ſubſtance of what you 
Arennouſly contend for on their behalf.) If they think the 
facts amount to a caſe which the Judge has not enume- 
rated, in order to know'the law upon that caſe, they muſt 
apply to dim adn” aca as to their only legal guide 
NT h 


Ir en therefore that "_ ſomething beſides the ab- 
ſtract law and the naked fact which you call an application 
of the law to the fact, is neither more nor leſs than a decla- 
ration of the law upon the particular caſe. When a ſpe- 
cial verdict is referred to the Court for their opinion in 
point of law, what is that opinion but an application of 
the law to the fat? And how does it differ in this refpe& 
from the opinion of the Judge at the trial? When upon 
the trial of a general iſſue the facts are brought out by evi- 
dence, they are then become equally diſtin from the law, 
as if they Had been originally put upon the record as ſuc- 
cinctiy as they have been proved. In ſhort, whether the 
Rs are fully ſtated upon the record, whether they are 
brought out only by the evidence upon the trial of a ge- 
neral charge, the law being applied to them by the Jadge, 
or whether they are enumerated in a ſperial verdict, the 
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I regard to ab/ira@ law it ſhould'be obſerved, that alt | 


laws are in their nature ahHract, till they come to be ap- 
plied. They are ab/fra&.in their formation in their pro- 
mulgation in their ſtudy : it is only in their adminiſtra- 
tion that they ceaſe to be ſo. Courts of juſtice have no- 
thing to do with mere abſtract law: their functions cannot 
be called into exerciſe unleſs facts are brought before them : 
and when law comes to be applied to facts, it loſes its 


abſtract quality. But it is obvious that a knowledge of 


abſtract law is neceſſary, in order to make the application. 
For, How can we apply what, we do not polleſs?. The 
ſyſtem therefore that propoſes to veſt the application of the 
law in Juries, is liable to a double abſurdity : firſt, in ap- 
pointing thoſe perſons to apply the rule who are not even 


ſuppoſed to be in poſſeſſion of it—and, ſecondly, in reſtrict- 


ing the Judges, who have acquired it by long ſtudy;and 
experience, from making the application. If the Judges 


are thus to be limited to abſtract law, they will be entirely 


deprived of their functions: they will have no employment 
out of their cloſets; unleſs, in return for tripping them of 
the exerciſe of their juridical office, you ſhould think it 


proper to beſtow Profeſſorſhips upon them, that they may 
inſtru& the ignorant. And, perhaps, it may not be amiſs, | 


as a part of your plan, to erect ſome new foundation for 
the inſtruction of perſons qualified to ſerve on Juries, who 
rr 


Bur where, Sir, is that queſt, n a ad 
| « fat” which you ſay ſhould go to the Jury? In what 
caſe, and in what part of a judicial inveſtigation, is this 
Awphibious queſtion to be found ? Does it ariſe during the 


e erden or during the legal inquiry? In every 
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caſe that is brought before the Judicature, there exiſt two 
queſtions perfectly diſtin and unmixed in their nature: 
What is the fact? and, What is the law upon that fact? 
There are accordingly two juriſdiftions neceſſary to meet 
theſe queſtions, as diſtin as the ſubjects to which they 
relate; and the Conſtitution, by diſtributing thoſe juriſ- 
dictions in a manner the beſt calculated for their beneficial 
exerciſe, has'taken the wiſeſt means for preſerving their 
natural diſtinction. Could there exiſt a third ſubject of 
inquiry, conſiſting of law and fact, inſeparably and un- 
diſtinguiſhably blended, a third ſpecies of juriſdiction would 
| be wanted; far neither of thoſe above mentioned could 
aſſume the cognizance thereof without eneroaching upon 
_ the other; a circumſtance which ought cautiouſly to be 
avoided. And indeed I cannot help conſidering this doc- 
trine of mixed queſtions as 2 ſubtle myſtery, artfully in- 
vented for the purpoſe of favouring ſuch encroachment— 
an apple of diſcord thrown between Judge and Jury, to 
excite them to variance and contention. But without wan- 
dering farther in purſuit of a mere phantom of imagination, 
it is fair to conclude, that unleſs you ftate a queſtion in- 
diſſolubly mixed of law and fact, no ſuch queſtion can 


I 8HALL proceed to notice as conciſely as poſſible ſuch 
of your remaining obſervations as more particularly call for 
attention. And it is impoſſible not to remark on what 
inſufficient grounds you purſye the charge of inconſiſtency 
againſt a noble Earl, whoſe declaration that © it is un- 
« neceſlary to prove malice,” (the publication of a Libel 
being ſythcient to ground the inference of guilt) you con- 
cejye to be inconſiſtent with the doctrine that & the do- 
* fendant may bring evidence to rebut the preſumption of 
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« a eriminal intent.” To underftand kis Lerdfhip's mean - 
ing, it wilt be beſt, I preſume, to take his own words: 


« Where an act, in it/elf indifferent, if done with a parti- 


« cular intent, becomes criminal, there the intent muſt be 
« proved and found, But where the act is itfelf unlawful, 
e as in the caſe of a Libel, the juſtification or excuſe lies 
& on the defendant; and in failure thereof the law implies 


& criminal intent. There may be caſes where the pub- 


« lication may be juſtified or excuſed as lawful or innocent; 
« far no fact which is not criminal, though the paper be à 
0 Libel, can amount to a publication of which the de- 
&« fendant ought to be found guilty *,” The meaning of 
which is evidently this: That the publication even of a Libel 
may poſbly be innocent ; the evidence therefore of the 
fact of publication may be tebutted by other evidence ex- 
planatory thereof, aud ſhewing that it was not & criminal 
publication; if no {ach evidence be adduced by the de: 
ſendant, the law will preſume it to have been intentional, 
and of courſe criminal; for the intent to do an illegal act 
muſt be criminal, It is not ſuggeſted by his Lordſhip 
that the defengant may bring any fort of evidence what- 


ever in this caſe, but merely evidence to the fat? of 


publication; for that is the only point in queſtion. He 
proceeds afterwards to exemplify this doctrine by ſaying, 
« Sale of a book in a hookſeller's ſhop is priced facit evi- 
te dence of publication by the maſter ; and publication of 
« a Libel is prima ſacie evidence of a criminal intent: it 
« ſtands good till anſwered by the defendant.” But what 
has the defendant to anſwer ? The evidence to the fact of 
publicaticn. As if he ſhould be able to prove, that though 
publiſhed in his ſhop, it was ſold by a mere ſtranger, un- 
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bis part ; or perhaps by his 3 but ſecretly, and 
not at all in the . maſter's buſineſs, 


3 S that you ore ed intp this error by age 
adverting ſufficiently to the nature and operation of pre- 
ſumptions. A preſumption is, as you ſay, @ ſpecies of in- 
conclufue progf,, which prevails until the contrary bs efta- 
blifbed.:. Preſumptions may. therefore be encountered by 
evidence ; but the evidence brought to rebut the contrary 
preſumption, muſt be confined to the ame point with the 
preſumption ſo oppoſed ; for when, avy thing is to be 
* proved, the evidence pro and con mult relate to the ſame 
tentional publication, ariſing. from mere-gvidence of the 
fact of publiſhing, could he xebutted by evidence to any 
collateral point, as malice, or what you vaguely call a cri- 
minal intent; and ſo you. conſtrue the: aboye obſeryation 
of the noble Earl. It is nat a criminal intent, but the 
intent itſelf that is to be proved or diſproyed: for if the 
intent exiſted it muſt be criminal, if a-Libel: is charged, 
But where a particular intent is charged as a ſubſtantial 
fact, without which the publication would not have been 
A Libel,, there that intent muſt be proyed; and of courſe 
evidence may be adduced to diſprove it, and the Jury will 
determine upon e ee lee arne 
N ene bnd tram 
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« lice, criminal intent, criminality, and guilt,” during this 
controverſy, has tended not only to produce a confuſion of 
ideas upon the ſubject as it relates to Libels, but even tb 
en ene ſyſtem of criminal law 3 and 
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T am ferry to f that a late parliamentary diſcuſfion did 
not do much to remove that confuſion, or to diſpel that 

miſt. It ſeems to be taken for granted, that the guilt of 
| Gitery offences puniſhable in ſociety conſiſts in malicious 
intent, which "muſt be proved by evidence in order to 
-eftabliſh the crime; and you remurked, that in murder 
proof of malice was not neceſſary; becauſe it was evident 
'that it did exiſt. - It has been obſerved by the noble Earl 
above menticiied, that & proof of expreſs malice is never 
'« necellary, and in moſt caſes impoſſible to be given. 
Malice is indeed of fo retired a nature, Ever fearful of bo- 
ing detected, and lurking among the inmoſt receſſes of the 
heart, that it is ſcarcely ever poffible, and therefore never 
neceſſary, to prove it by direct evidence, In ſhort, ho- 
ming can be more erroneous- that the general principle 
-adopted by ſome gentlemen, that & guilt conſiſts in inten- 
tion. Gullt, in a ſtate of ſociety, conſiſts in a viola- 
tion of the law; and the queſtion of intention is not con. 
-cerned beyond the inquiry, Whether the party intended to 
de the act which amounts to ſuch violation? that is, 
becher his mind accompanied the act: And in all caſes, 
whether legal or moral, when an at appears to be done, 
the preſumption necoſſarlly ariſes that it was intentional, 
F be adduced to the contrary. Such proof may = 

either neceſſity, as compulſion — pure accident, 
when not produced by illegal means—or inſanity, which 
precludes all idea of agency. Therefore, where facts are 
charged that amount to a violation of the law, the proof 
ol thoſe facts muſt be primd facie conclaſive of guilt; "fab- 
ject, however, to any evidence which may be brought to 
reſiſt that concluſion, by ſhewing that the facts did not 
ee It would fruſtrate all 
a the 
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| the ends of juſtice if the onus were impoſed upon the party 


charging, to prove the act intentional ; it is therefore in- 
cumbent upon the other party, if in his | power, to prove 
it unintentional, © Neither is this requiring proof of a ne. 
gatiye, but the reverſe, For as no better proof can, in 
the nature of things, be brought of intention than the act 
itſelf, it would rather be requiring proof of a negative to 
call for evidence that none of theſe circumſtances did exiſt, 
which would rebut the preſumption of agency; but evi- 
gence of the exi/fence of any ſuch circumſtances, would be 
of the nature of poſitive proof, as coming out by way of 
nen 


Tus b 
furniſhes complete evidence of intention. But it ſome- 
times happens that an akt is of ſo equivocal a nature, that 
it receives its complexion and its character from the par- 
ticular intent with which it was done. For inſtance, In 
the caſe quoted by yourſelf of a perſon writing to a fa» 
ther that his ſon; was addicted to vicious courſes, it is in- 
tirely a queſtion of intention, and to be judged of from 
circumſtances, whether ſuch a communication as defas 
a 
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by law. Sometimes a particular intent enters into the 
ſubſtance of a crime, and muſt therefore be inferred from 
the eyidence. Thus, in murder, the killing muſt be with 
malice aforethought ; which being, as before mentioned, 
jncapable of direct evidence, muſt be inferred from cir- 
cumſtances; and. the law has furniſhed the rule by which 


to judge when ſuch inference may be I and an act 
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ef Homicide, unattended with any juſtification, excuſe, 
2 * * 25 4 r 
So Burglary is a noQturnal breach and entry into a dwel- 
ling-bouſe with am intent ts commit a felony, This intent 
being a material fact, muſt be eſtabliſhed upon evidence z 
dot Gres proof of what paſſes in the human mind not 
ö being attainable, preſumptive evidence is neceſſarily ſuf- 
| ficient to furniſh ſuch an inſetence. Alſo the erime of 
Trealon in compalling the King's death, confiſts in the | 
purpoſe of the mind, p/n; regs) FEA TI 
nb 
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which muſt be puniſhed by law, and in which neither a 
malicious nor any other particular intent can enter.into the 
inquiry of legal guilt; and proof of the fact done by the 
defendant without any evidence of intention, is ſufficient 
proof of the crime. Here, as no other intent is to be 
inferred than an intent to do the act, the defendant can 
bring no evidence 2s to intent, but ſuch as may prove 
| that his mind did not accompany the act, or, which is the 
ſame thing, that the at was not done by him, 


THvs in Robbery, it is quite unneceſſary to infer any 
thing as to intention; but proof of a forcible taking from 
the perſon, is complete evidence of the crime, In For- 
gery, what malicious or other particular intent is neceſſary 
to be preſumed? In ſuch cafes there is no occaſion to fup- 
paſe an intention to injure another, which is of the eſſence 

| of malice. The ſole object of the offender is probably to 
benefit himſelf; and though he purſue that obj ect in a man- 
ner injurious to another, yet a deſire to inflict that injury 
= a does 
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does not furniſh a motive to the act. And it has ſome- 
times happened, that the property ſo acquired has been want- 
' ed only for a temporary exigence, and actually returned in a 


manner that proved there had not exiſted in the mind of 


ſuſtained on the part of the owner ; and yet the offence 
in law was unayoidably the fame, as if a whole family 
had been intentionally tripped of its entire property. 
Nay, even upon a charge of Rape, a crime the very 
eſſence of which is the moſt outrageous perſonal violence, 
if it were neceſſary to bring evidence either to proye or to 
infer malice, ' what raviſher would ever be convicted 
The invariable defence in anſwer to ſuch preſumption, 
woald be love and affedtion, In theſe, and in ſimilar caſes, 
proof of the act which the law declares to be illegal, is 
full proof of the crime ; and where the defendant cannot 
diſcharge himſelf of that act, by proving ſomething which 
implies an abſence of will, he muſt be taken to be Guilty, 
if the facts proved amount in law to the crime; which 
can only be decided by thoſe who are acquainted with the 
law ; for, Cuivis in ſud arte credendum eff, Now what is the 
caſe of a Libel? Although that crime is generally perpe- 
trated in order to gratify the feelings or to promote the 
views of malice, yet the offence in the eye of the law does 
not conſiſt in the intent of the Libeller, but in the ten- 


dency of the publication, and the effect it is calculated to 


produce on the minds of its readers, Tf, therefore, the 


defendant has publiſhed what the law deems a Libel, it is 
abſolutely indifferent by what intent he was actuated. 
The crime is complete without any proof or preſumption - 


of a malicious or a ſeditious intent, and no evidence can 


be received to rebut a preſumption which has no exiſtence, 


and 


1 
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and which is quite unneceſſary. The ſecurity of the 
State, as well as the preſervation of public order, require 

that even the agents employed to ſcatter and diſperſe libel- 
lous matter ſhould be liable to puniſhment, even though 
they be ignorant of the nature and contents of what 
_  theyſodiftribute. If this were not the caſe, inflammatory. 
Writers would find a ſafe and eaſy mode of diſſeminating 
| -their poiſon. But jt would be difficult to bring the charge 
of malice home to a man who had fold a book which he 
bad never read. I do not mean to deny, that the degree 
of guilt may vary with the eircumſtances attending the 
publication of the ſame work. The mere agent is certain- 
ly not fo culpable a8 the author, particularly if the former 
atina candid and ingenuous manner upon a .diſcovery. 
He is thenentitled ynto and conſtantly receives a mitigatory 
conſideration; and although not exempt from blame (for 
negligence alone in matters that concern the public wel- 
fare is culpable), his offence is frequently paſſed over with 
impunity, or ſubjected only to a nominal puniſhment, 
But this power of mitigation comes entirely within the 
iſcretionary application of puniſhment veſted in the 
Court; ene 
WIS... 
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28 libellous, does not diſplay its real tendency but by means 
of a connection with ſomething elſe, which connection 
it will, however, preſent to the mind of every reader; 
— . — it be merely ſpeculative, it may 
be practicably intended, under the maſk of theory, to 
diſturb the peace of ſociety, and to produce public heats, 
tumults, and inſurrections. In ſuch caſes the particular 
intent 
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intent or tendency is is an eſſential fact, upon which the | 

of the publication depends; and that fact, 
like all other material facts, muſt be expreſsly charged, and 
actually found by the Jury. But in no caſe can proof of 
malice be requiſite, for the crime may be complete with- 
out any ſuch ingredient. The effects of a ſeditious Libel 
may be alike noxious, whether it proceeds from a wild, 
fanciful, and erroneous philanthropy, or from the blackeſt 
malevolence. The raſh empiric ſends more victims to the 
grave than the moſt daring aſſaſſin. 


You expoſition of the doctrine that a Jury may look 
at the context of the Libel ſtated upon the record, fur- 
niſhes a happy ſpecimen of fair and candid argument, You 
contend, that the context can only be ſhewn the Jury 
for the purpoſe of enabling them to judge whether the 
publication is libellous ; and that if the Jury had nothing 
to do with the guilt and innocence of the paper, but 
were only to give a verdict on the publication, it would 
be perfectly idle and ridiculous to lay the whole before 
them. If the peruſal of the context could anſwer no © 
other purpoſe thar. to enable the reader to aſcertain whether 
the whole were libellous, your inference from the right of 
the Jury to ſee the whole would be juſt. But let, me aſk 
you, How is a Jury to know that the defendant has really 
publiſhed the meaning that the part recited on the record 
imports, without a reference to ſuch part of the work as 
is not ſo recited ? If the queſtion were merely, whether the 
defendant had publiſhed the words recited, it would indeed 
be idle and ridiculous to conſider any thing elſe.” But it 
is the ſettled dottrine of the Courts, that the Jury are to 
determine, whether the defendant has publiſhed what ap- 


| as to make the author appear to ſay the very reverſe of 


the publication -really ſignified the very reverſe of what 
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pears on the record, according to the ſenſe and meaning 
that the paſſages there ſtated convey to the mind, This 
cannot always be done, without conſidering thoſe paſſages 


in their original connection with the reſt of the work; 


for a writing may be. ſo. garbled by partial quotations, 


what he actually has ſaid, An inſtance of this kind which 
bas been frequently alluded toy can ſcarcely have eſcaped 
your obſervation. It ſuppoſes a man to be charged with 


having publiſhed that © there is no God.“ Such a charge 


would import not merely, that he had publiſhed thoſe four 
words, but the aſſertion they contain. But if, upon a 
view of the context, it ſhould be. found that thoſe words 
were publiſhed as a part of the well-known text of Scrip« 


ture, *the fool hath fail in his heart there is no God," 


the ebarge muſt fall to the ground, as it muſt appear that 


it was alledged to fignify, and that inſtead of denying the 
exiſtence of = God, it declared the man a fool who ſhould 
deny ſo evident a truth. As therefore,” In order for the 
jury to determine the fact of publication, they muſt con- 
fider whether the defendant has publiſhed, not merely the 
words, but the ſenſe and meaning which thoſe words con- 
vey as they ſtand upon the record, it is clear that a peru- 
fa] of the context may be neceſſary, in order to give 2 
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law, that the queſtion ef paicatiom is fo ſumple as not to 
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furniſh. ſufficient matter for the conſderation. of 2 Juty. 
This fact, however, is not ſo ſunple as it is 
for it always involves the conſideration, whether the de- 
fendant has publiſhed the meaning imputed to him 4 and 
| that point requires an exerciſe of the judgement. Hut this 
is ſeldom the whole buſineſs of a Jury upon a trial for 
Libel; for, beſides the innuendos, averments muſt re- 
fer to them the actual tendency of the work, and the intent 
of the author, whenever ſuch inquiries are material. And 
I wiſh to know, what more can be deſired on their behalf, 
than for a Jury to determine upon all the facts of the caſe, 
whatever thoſe facts may happen to be. If the fads lie 
within a ſmall compaſs, the duty is only the leſs arduous. 
But to complain of ſuch a circumſtance denotes a .won- 
derful thirſt for juriſdiction, and ſeems to ſuppoſe that the 
object of Judicial authority is not to diſpenſe, juſtice, but 
to furniſh employment or conſequence to the perſons in- 
veſted therewith. Whereas Caſes are not made for 
Courts,” but Courts for Caſes. As well might a Judge 
complain, that an action upon a common afſiempfit, or anin- 
dictment for an aſſault, do not afford him an opportunity of 
diſplaying the full extent of his learning z as « Jury, that 
the facts of any caſe are ſumple and eaſily inveſtigated, 
The Juries that ſat on the Caſe of Sutton and Johnſton 
would ſcarcely confider this as a ſubject for lamentation. 
If any fac? were withheld from a Jury and referred te 
another juriſdiftion, it would be juſt ground for cœnſure 3 
dut that, as J hope has been ſatifaQorily ſhewn, is never 


done. 
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17 is alſo obſerved ſometimes, that when the. fact of 
publication is admitted; there is nothing to be proved. 
But on the record that fact is denied, otherwiſe there 
would be no iſſue to try; and being denied, it is to be 
t the Jaryz whaterer the defendant ur dt 
e 0 0 
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|  dofirine of Libels to the taſe of High Treaſon, ſeems | 


calculated only to fik an unmetited odium upon the Judi 
catufe: No analogy ſubſiſted to juſtify - the alluſion: 
The catitiouts ſpirit of the Conſtitution has interpoſed 
unuſual cheeks in proſecutions for High Treaſon, in ordef 
to prevent 4 latitude of conſtruction upon a ctirtie of { _ 
indefinite a nature; Actordltgly the Legiſlature las enu- 
metated and defined the ſevetal inſtances of that offence; 
f> that nothing ran be conſtrued tb be High Treaſon which 


does not come within one or other of thoſe deſeriptions: 


therefore, in reality, leſs diſcretion is entruſted with. the 
Judges in this caſe, than in any other known to the law; 
But it happens that ſometimes in a proſecution for High 
Treaſon, as always in a caſe of Libel, a writing is recited 
upon the record; and upon this lender ground alone you 
aſſert, that © the doctrine which relates to one caſe applies 
« with equal force to the other; and that upon the fame 
« prigiciple: by which it is held that a Jury can only judge 
« of the-publication of a Libel, becauſe the law is open 
T upon. the record, the Court would reſtrict them to the 
« publication of a writing charged as an overt act of High 


- « Treaſon ; fo that although the Jury had found nothing 


a. but the publication, the Court would take the teſt uport 
“ themſelves, _ 


( 49 ) 
« ſhemſclves, and decide whether that publication amount- 
« ed to Treaſon.” But where, Sir, were your wonted 
powers of diſcrimination, when you overlooked this ma- 
terial and almoſt ſelf-evident diſtinction, That in Treaſon 
a writing charged as an overt act is only a ſpecies of evi- 
dence by which the charge is to be eſtabliſhed ; but that 
in Libel the writing contains, if publiſhed, the very crime 
itſelf? a difference no leſs than that which exiſts be 
tween a medium of proof, and the thing to be proved. 
Thus in the caſe you particularly allude to, viz. that ſpe- 
cies of High Treaſon which conſiſts in compaſſing or 
imagining the death of the King, the charge of /a# is, 
that the defendant had formed the purpoſe of mind to take 
away the King's life. The evidence by which that charge. 


is ſupported, is ſuppoſed to be a paper written by the de- 
fendant. For the ſake of fairneſs and explicitneſs, that 


writing is recited inthe proceedings. But the material 
queſtion in point of fact, is not as in Libel, Whether the 
defendant wrote and publiſhed the paper recited ? but, 
Whether, from the evidence contained in that writing, it. 
may be fairly inferred, that he intended to depriye the. 
King of his life? There could not, therefore, be the leaſt 
| pretext or colour for the Judges (even if in point of 
integrity they were the reverſe of what they are) to apply 
the fame doctrine to caſes ſo diflimilar, and where no 
common principle applies. If Libel the Court claims no 
more than to decide upon the law, leuving the whole mat- 
ter of fact to the Jury. But if in Treaſon the Jury were 
to find only the fact of publiſhing the paper, they would 
decide nothing; the material fact remains behind, and the 
E 


\ 


„ 
Court in ſupplying the deficiency would themſelves be- 
come the Judges of fact. 


Tun caſe of a ſpecial verdict will illuſtrate this point 
in the cleareſt manner. In Libel, the verdict of guilty im- 


plies no more than that the defendant publiſhed the writing 


ſtated on the record according to the ſenſe it there appears 
to convey. If the Jury think proper to uſe a circumlo- 
cution, taey may in form return a ſpecial verdict, which 
would have precifely the ſame effect. Now, ſuppoſe a Jury 
upon an indictment for high treaſon in compaſſing the 
King's death, were to find a ſpecial verdict in the ſame man- 
ner, & that the defendant wrote and publiſhed the paper 
« recited,” ſuch a verdict (though ſufficient in Libel) would 
be perfectly nugatory, becauſe it would not find the grand 
and eſſential fact of the caſe, viz. Whether from the evi- 
dence it appears that the party compaſſed the death of the 
King. Beſides, although a writing put upon the record 
as an overt act ſhould not be proved, yet evidence of 
other overt acts may be brought in ſupport of the charge, 
and the Jury may convift upon ſuch additional evidence 
without finding the writing: but in Libel, if the publica - 
tion of the paper is not found, the whole caſe is at an 


end; nothing can ſupply the deficiency ; and the charge, 


being unſupported by evidence, muſt totally diſappear. 
Where now is the analogy between the two caſes ? I have 
often heard, that nullum fimile guatuor pedibus currit ; but 


ſurely no alluſion was ever fo weakly ſupported as this. 


What amend? honorable you will make to the Judicature 


for ſo heavy and unfounded a charge, as that it pro- 


feſſes principles tending to expoſe the ſubject to the 
ſevereſt legal penalty without a trial by his Peers, 
muſt” be left to. your own feelings to determine. 

| | 1 What- 


( 1 ) 


Whatever the zeal of an Advocate might juſtify in 
the courſe of an argument addreſſed to learned and ex- 


perienced Judges, I ſubmit it to your own candour, Whe- 
ther a Senator, addreſſing a popular legiſlative aſſembly, 
and through that aſſembly the public at large, ſhould not 
have obſerved the greateſt caution arid the niceſt accuracy, 
in making an alluſion to a ſubje& ſo calculated to excite 
jealouſy and alarm as high treaſon; a ground of cenſure 


upon the diſpenſers of the law. 


| You ſuggeſt, indeed, that you had ſpoken to ſeveral 
profeſſional men in the Houſe upon the point, and that 
their ſentiments varied. But I ſurmiſe, that none of thoſe 
gentlemen will ſtand forward and declare it as his opinion, 
| that, upon a charge of high treaſon, the mere proof of 
writing and publiſhing a paper adduced as an overt ac 
can, upon any ground of analogy to the ſubſiſting doctrine 
in Libels, be conſidered as ſufficient proof of the crime 
5tſelf, - 


Tas reſult of the inquiry, as it reſpects the main queſ= 
tion, appears to be, That as the peculiar nature of a Libel 
admits of a diſtin ſtatement of all the facts of the caſe 
previous to the trial, the Jaw adopts that mode of pro 
deeding as the moſt natural and ſimple in itſelf, and the 
moſt favourable to the courſe of juſtice ; while at the ſame 
time it affords defendants the beſt opportunity of improv- 
ing all the fair, advantages their caſes can afford : that 
therefore the charge is advanced in ſuch a manner, that 


* Mr. EAT IAx, as Counſel for the Dean of St. Afaph, had urged a 
n e 
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| 


record, and to be decided only by thoſe whoſe _ it is 
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the law and the fact can only be anſwered diſtinctiy: chat 
the plea of not guilty puts in iſſue nothing but the facts. 
and therefore the verdict can decide only upon the facts: 

that the law may be fully inveſtigated upon demur- 
rer before trial; or upon arreſt of judgment and writ 
of error aſterwards: but that every queſtion which the 
caſe affords, reſpecting either the actual ſenſe, meaning, 
or tendency of the writing charged to be a Libel, or 
the intent of the author in writing and publiſhing the 
fame, mult, as a queſtion of fact, be decided ſolely by the 
Jury; who are to determine every part of the caſe, ex- 


cepting the point of law, Whether the writing as charged 
and found is a Libel? which queſtion is open upon the 


to know the lay, 


Os 


and Jury are reſpectively inveſted with thoſe offices 
which they are ſeverally calculated to diſcharge with be- 
nefit to the public and with credit to themſelves, If 
other caſes were ſuſceptible of the fame advantages, that 
of Libel would not be an anomaly z but in them the pre- 
fervation of the important diſtinction between law and fact, 
which cannot be ſecured by pleading, is neeeſlarily left, as 
u great character has obſerved, ts the honefly of the Fury. 


Bor fuch a ſyſtem, however wiſe and admirable, i is un- 


| favourable to the views of thoſe perſons who are deſirous 


of 


Bar i is 2 rational 11 of judieature, whereby the 
functions of the different perſons employed in the great 
work of adminiſtering juſtice are kept diſtin ; and Judge 


1 
of an unfimited licenſe, by means of the Preſs, to diſturb 
Society. The caſe of a public Libel, more perhaps than- 
any other that comes before a court of juſtice, affords an 
opportunity for exciting the paſſions; and an unbounded 
latitude for the Jury to determine what is called the whols 
caſe, that is, law as well as fact, would furniſh an excel- 
lent occaſion to defendants, by means of inflammatory 
addreſſes, to ſeduce the minds, or rather the feelings, of 
Jurymen ; and to perſuade them, that the moſt virulent 
and atrocious writings were not, or at leaſt ought not to 
be, prohibited by any principle of law: but no ſuch chance 
exiſts of deluding the ſteady and well-informed minds of 
the Judges (although even they are much more expoſed to 
2 popular bias than to an influence adverſe to the public 
ſentiment). Therefore, from the time of Lilburne, the 
doctrine that the law upon a caſe of Libel is not even in 
the power of the Jury, has produced a violent clamour. 
Defendants have frequently and eagerly inſiſted, that the 
queſtion of law, « Libel or no Libel?” was within the 
province of the Jury, in order to introduce that . foul. 
« infuſion of politics“ which, upon trials for Libel, has 
often diſgraced a Court of Juſtice, by exciting ſo much. 
indecent animoſity ; and which muſt ever do fo, if that 
queſtion be by law referred to the Jury. The Liberty of 
the Prefs alſo has been dragged into the controverſy, as if 
that invaluable privilege depended upon depriving the 
Judges of their functions, and making Juries the dif- 
penſers of law, as well as the ſole judges of fat; whereas 
the only way to preſerve the freedom, the energy, and the 


reſpec- 
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refpettability-of the preſs, is to ſubjeR its abuſes to the 
regular correction of the law, as diſpenſed by faithful and 
experienced Judges. 

Ir was however reſerved for a reign when the inde. 
pendence of the Judges upon the Crown was rendered 
complete, and for a moment when the torch of ſedition 
ſeemed ready to blaze againſt all legitimate authority, that 
A BiI ſhould be propoſed for the purpoſe of inveſting 
Juries with the power of deciding the law as well as the 
fact in matters of Libel: 


A Birr, propoſed to the Legiſlature at fo late a period 
of the ſeſſions, that a ſufficient portion of time did not re- 
main for an inveſtigation of its neceſſity, its merits, and its 
conſequences ; and though its nature and its tendency were 
till then ſtudiouſſy concealed, it was wafted through one 
Houſe by the rapid tice of inconſiderate popularity: 


A Brit, the moſt ſtrenuous ſilpporters of which could 
not agree, whether it was DECLARATORY; explaining 
and confirming; or REMEDIAL, altering and correct 
ing the law; but which, like a Delphic oracle, was 
made to accord with either conſtruction, as beſt agreed 
with the views of thoſe who ſupported it; 


| A BiLr, fo inaccurate as to . upoii the ſuppoſi- 
tion, that an iſſue which, according both to law and gram- 
mar, is only an iſſue of ſact, would become a general iſſue, 
without providing any means to render it ſo; 


A Buy 
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A Brut, ſupperted by a ſtudied miſrepreſentation of 
| the accuſtomed proceedings upon the ſubject to which it 
| refers, as well as upon other ſubjects at all analogous 
thereto: | 


| A Bit, ſo indeterminate in its effect, as to render it 
impoſlible to ſay, whether it leaves the cognizance of the | 
law in Judge or Jury. For while it undoubtedly favours | 
the ſuppoſition that this is to be the province of the Jury, 
it does not, in terms ſufficiently preciſe, take it from the 
Judge; who being bound by an-oath to adminiſter the 
law, it cannot be expected that he ſhould abandon that 
duty, unleſs reſtrained from the exerciſe of it by an expreſs 
and poſitive declaration; in which caſe he would probably 
decline holding an office ſo nearly approaching to a fine- 
cure, at a conſiderable public expence : 


ABM, therefore, which, while it profeſſes to remove 
doubts, is rather calculated to increaſe them ; to involve 
the functions of Judge and Jury in tenfold obſcurity ; and 
to beget diſſenſion and altercation between the perſons 
who occupy thoſe important ſtations :—la fine, 


A Baur, which, not confined in its operation to the. 
ſubject matter it profeſſes to regulate, extends: its perni- 
cious influence to the whole ſyſtem of the law. For as it 
proceeds upon the ſuppoſition that wherever a general iflue 
is joined, the Jury have juriſliction over the whole caſe o 
law and fact, and that the exiſtence of the power thence 


( $6 ) 
unavoidably reſulting involves a correſponding right; it 
tends to diveſt the Judges, the coriftitutional depoſitaries 
of the law, of their intire functions, and to put the admini- 
tration of all law, civil as well as criminal, the ſecurity 
of all property, and the validity of all titles, in the diſcre- 
2 tion of Jurymen: for in civil as well as in criminal cafes, 

upon a general iſſue, law and fact are equally blended to- 
- gether, and of courſe equally in the power of the Jury. 


THe right which is thus broadly and unequivocally 
contended for, although unattended with competence, im- 
plies a duty, as all official rights muſt do: It implies alſo 
a truſt, nay a truſt without limits, and ſubject neither to 
controul, check, reviſion, redreſs, or reſponſibility : And 
it would warrant twelve unlettered men (for ſuch Juries 
muſt often be, whatever exceptions may ſometimes exiſt} 
to refuſe all attention and reſpe& upon legal matters to 
thoſe very Judges acting in a judicial character, whoſe 
opinion upon ſuch ſubjects is preſumed by the Conſtitu- 
tion to be neceſſary in the higheſt court of appeal in the 
kingdom, where they poſſeſs no judicial functions what- 
— | 


THe new juriſdiction which it is propoſed to beſtow 
wpon-Furies, would not only expoſe the inſtitution of Trial 
by Jury to merited deteſtation, by rendering it the Grave 
of our wiſe and wholeſome laws; but it would alſo be an 
ungracious boon to Jurymen themſelves, and draw upon 

chem ridicule and contempt, by placing them in a ſituaticn 
which they are entirely incompetent to fill; and by afford - 
ing 


( 57 ) 
ing the public perpetual occalion to fly to them dee 
ſenfible adage, © me ſutur ultra erqhidam: or, to-doxrow 
. 
giving chem ee eee 
6 | 


— 


Ir there be any perſons in this country unfriendly to 
our invaluable Conſtitution, and defirvs of its ſubver- 
ſion, which there is ſome reaſon to apprehend (though 
their number is, I believe, as inſignificant as their malice 
is active), thoſe perſons muſt have fervently wiſhed for 


the ſucceſs of your Bill. For beſides the opportunities 


they would thence have derived of promulgating with 
effect and impunity their ſeditious doctrines, there is not 
perhaps a more prompt and efficacious mode of deſtroying 
the Conſtitution itſelf, than by rendering the adminiſtra- 


tion of juſtice yague, contentious, and nugatory ; and 


the application of the laws uncertain and imperfect. 
And however great a privilege it may be to have the 
facts and circumſtances of our conduct, and the intent 
and deſigns of our minds, ſubject to no other human 


tribunal than a Jury of our Peers; we ſhould be re- 


duced to a ſtate of abject ſlavery, if the laws which pro- 
tect our property, our liberty, and our lives, were to be 
adminiſtered by men who have never ſtudied thoſe laws 


ſcientifically, who are not bound by an oath to conform 


to them in their deciſions, and who do not even declare 


the principle or the rule upon which their deciſions are 
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